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Abstract 
Transgender people are individuals of any age or sex whose appearance, personal 
characteristics, or behaviours differ from stereotypes about how men and women are supposed’ 
to be. They have existed in every culture, race, and class since the story of human life has been 
recorded.  Condition of transgender is very pitiable in our society and they are underprivileged 
from their basic rights and are still not accepted by Indian society. Many transgenders suffer 
from mental health problems like depression and suicidal tendencies. In spite of being into 
existence for so long, the transgender community has never been able to become a part of 
mainstream society. They are often pushed to the periphery as a social outcaste and many may 
end up begging and dancing. This is by all means human trafficking. Sometimes running out of 
all options to feed themselves, they even engage themselves as sex workers for survival. This 
paper attempts to analyze the legal protection of transgenders, the judicial approach in 
transgender issues and also the policy of the Government of Kerala for transgenders. 




The term ‘transgender’ is the symbolic representation of crossing boundaries, and it has been 
derived from two different languages, the Latin word ‘trans’ and the English word ‘gender’.
1
The 
contemporary term ‘transgender’ arose in the mid-1990s from the grassroots community of gender-
different people. In contemporary usage, transgender has become an ‘umbrella’ term that is used to 
describe a wide range of identities and experiences, including but not limited to transsexual people; 
male and female cross-dressers (sometimes referred to as ‘transvestites,’ ‘drag queens’ or ‘drag 
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kings’); inter-sexed individuals; and men and women, regardless of sexual orientation.  In its broadest 
sense, transgender encompasses anyone whose identity or behaviour falls outside of stereotypical 
gender norms. That includes people who do not self-identify as transgender, but who are perceived as 
such by others and thus are subject to the same social oppressions and physical violence as those who 
actually identify with any of these categories.
2
 
In India, transgender people include hijra, jogappas, shiv sakthis, sakhi, jogtas, etc. 
Transgenders fall under LGBT (Lesbian, Gay, Bisexual and Transgender). They constitute 
marginalized section of the society and face legal, social and economic difficulties.
3
 
Issues of Transgenders 
This category is subjected to extreme discrimination in every field of life whether it is health, 
employment, education or social acceptability. They have always been deprived from health services, 
employment and education because they do not have a particular gender identity.
4
 Some of the issues  
these groups face include discrimination, disrespect, child nabbing, downtrodden, forced to leave 
parental home, issues related to adoption, marriage, unwanted attention, rejection of society, rape, 
verbal or other physical abuse, lack of educational facilities, HIV issues, human trafficking, other 
social issues like social exclusion, lack of protection from violence, lack of access to public places, 
bathrooms, hospitals, exclusion from decision making, lack of social security etc. 
5
 
Education of Transgenders 
 The transgender community faces stigma and discrimination and therefore has fewer 
opportunities as compared to others. They are hardly educated as they are nor accepted by the society 
and therefore do not receive proper schooling. Even if they are enrolled in an educational institute, 
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Constitution of India and Transgenders 
 Preamble to the Constitution mandates Justice - social, economic, and political and equality of 
status. Thus the first and foremost right that they are deserving of is the right to equality under Article 
14. Article 15 speaks about the prohibition of discrimination on the ground of religion, race, caste, 
sex or place of birth. Article 21 ensures right to privacy and personal dignity to all the citizens. 
Article 23 prohibits trafficking in human beings and other similar forms of forced labour and any 
contravention of these provisions shall be an offence punishable in accordance with law.
7
 The 
Constitution provides for the fundamental right to equality, and tolerates no discrimination on the 
grounds of sex, caste, creed or religion. The Constitution also guarantees political rights and other 
benefits to every citizen. But the transgenders continues to be ostracized. The Constitution affirms 
equality in all spheres but the issue is whether it is being applied to all sections of the society 
including the third genders. 
Judiciary and Transgenders 
 The approach of the Hon’ble Supreme Court towards the transgender community is always in 
controversy. Even though the Court seems to be against giving them absolute personal liberty in 
matters of sexual freedom in one case, it had granted them recognition as third gender in another 
case. In Naz Foundation (India) Trust v. Government of NCT and Others
8
,  Lawyers Collective, on 
behalf of Naz Foundation (India) Trust, filed a writ petition in Delhi High Court challenging the 
constitutionality of Section 377 on grounds of violation of right to privacy, dignity and health under 
Article 21,14,15 and 19 IPC.  The Naz Foundation India Trust is a Delhi-based non-governmental 
organization and working in the field of HIV prevention amongst homosexuals and other men having 
sex with men (MSM).  On 02.07.2009, the Delhi High Court passed a landmark judgment holding 
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Section 377 to be violative of Articles 21, 14 and 15 of the Constitution, insofar as it criminalized 
consensual sexual acts of adults in private. 
 Against this High Court decision, fifteen Special Leave Petitions (SLPs) were filed in the 
Supreme Court appealing against the said decision on behalf of mostly faith-based and religious 
groups from all parts of India. In the appeal, Suresh Kumar Koushal & Ors. v. Naz Foundation 
(India) Trust & Ors
9
  the Supreme Court  through its judgment  upheld the constitutional validity of  
Section 377 IPC. This decision was welcomed by almost all religious leaders of the nation expressing 
that the judiciary had protected the Indian culture. 
Later in National Legal Services Authority v. Union of India
10
(NALSA case)  the Supreme 
Court had made landmark decision  by declaring  transgender people to be a 'third gender', affirming 
that the fundamental rights granted under the Constitution of India will be equally applicable to 
transgender people, and gave them the right to self-identification of their gender as male, female or 
third-gender.  This judgment is a major step towards gender equality in India.
 
The judgment gave 
broad directives to the Central and state governments on affirmative action, public health, social 
welfare and other services to be made available for transgender people. 
Subsequently, the Supreme Court in Ram Singh v. Union of India
11
 had reiterated that 
recognition of the third gender as a socially and educationally backward class of citizens entitled to 
affirmative action in NALSA case is too significant a development to be ignored. In fact it is a path 
finder, if not a path-breaker. It is an important reminder to the State of the high degree of vigilance it 
must exercise to discover emerging forms of backwardness.  
Hence it can be understood that the Apex Court is not against granting transgender people 
rights or freedoms, but the Court is unwilling to grant them absolute freedom in matters of sexual 
activities holding that carnal intercourse against the order of nature is punishable. 
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The Transgender Persons ({Protection of Rights) Bill, 2016 
 The Bill was introduced in Lok Sabha on August 2, 2016 by the Minister for Social Justice 
and Empowerment, Mr. Thaawarchand Gehlot.   Bill consisting of IX Chapters  seeks to  define a 
transgender person;    prohibit discrimination against transgender person;   confer rights upon 
transgender person to be recognized as such, and a right to self-perceived gender identity;   issue of 
certificate of identity to transgender persons; provide that no establishment shall discriminate against 
transgender person in matters relating to employment, recruitment, promotion and other related 
issues; provide for grievance redressal mechanism in each establishment; establishment of a National 
Council for Transgender; punishment for contraventions of the provisions of the Bill etc.
12
 
Salient features of the Bill 
The Bill defines a transgender person as one who is   neither wholly female nor male;   a 
combination of female and male; or neither female nor male. Such a person’s gender does not match 
the gender assigned at birth, and includes trans-men and trans-women, persons with intersex 
variations and gender-queers. The Bill makes it illegal to force a transgender person to leave 
residence or village, remove their clothes and parade them naked, force them into begging or any 
kind of bonded labour. These acts will be punishable with up to two years of imprisonment, along 
with a fine and also asks for amendments in the law to cover cases of sexual assault on transgender 
persons. The Bill also criminalizes denying a transgender person access to any public place and 
causing them any physical or mental harm within and outside the home. 
 It guarantees OBC status to all transgenders not born as SC or ST, and entitles them to 
reservation under the respective categories. The Bill instructs law the police to provide all assistance 
under the law to an aggrieved transgender person, and also to put the person in touch with the nearest 
organization for rehabilitation of aggrieved transgender persons. The Bill instructs the government to 
support and facilitate employment of transgender persons, especially for vocational training and self-
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employment, provide loans, and to ensure that there is no discrimination against transgender person 
at workplaces. 
State Policy for Transgender in Kerala 2015 
 The Kerala State Department of Social Justice has issued the policy in 2015 to enforce the 
constitutional rights of transgenders (TGs), taking into account the Supreme Court judgment (Ram 
Singh’s case-2015) which recognizes transgender as the ‘third gender’, and calls upon all the states to 
frame policies, schemes and legislations which would foster inclusivity and sensitization. In order to 
understand the issues faced by Transgender (TG) society, the Social Justice Department (SJD) of 
Kerala conducted a state-wide survey covering the following aspects of their social, economic and 
personal life: (a) Basic details, (b) Awareness about one’s body, (c) Civil rights, (d) Self esteem, (e) 
Access to health services and (f) Ability to live with dignity and with freedom from violence.
13
  The 
policy was based on the findings of this Survey also.
14
  The state had set a model for the entire 
country by formulating such a policy as this was the first time any state government was framing 
such a policy. 
Objectives of the TG Policy   
The policy intends to attain a just society where men, women, and TGs have equal rights to 
access development opportunities, resources, and benefits, the right to live with dignity and enjoy a 
life free from all forms of violence, the right to freedom of expression in all matters that affect them 
and the right to equal voice and participation in key development decisions that shape their lives, 
communities, and the state. 
Implementation and Monitoring of the Policy  
An accountability framework has been designed for the policy implementations. This 
framework includes the creation of a State TG Justice Board and District TG Justice Committees 
under the Department of Social Justice, Government of Kerala. Both the board and the committees 
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include members from the government and nominated members representing the TG community. 
Their functional coverage ensures that the TG policy is implemented, ensure equality and equity of 
TGs, and facilitate awareness programmes. Furthermore, the District TG Committee has the 
responsibility of implementing and monitoring programmes for the social, economic and political 
developments of TGs. 
 
Criticisms 
The TG community had criticized that formulation of the policy was made without including 
any member from that community. Another drawback pointed by the TG community is that TG 
policy should have a clear-cut plan and well-designed awareness programmess to eliminate stigma 
attached to TG identities.  They also alleged that section 377 of the Indian Penal Code was not 
included in the policy, which equates non-heterosexual activities to crime. 
 
Events for Transgenders in Kerala  
 Along with the transgender policy, state of Kerala had made many attempts to bring the 
transgender people to the forefront. Some such occasions are discussed below. 
 
a. Trans women model in Kochi- In May 2016, Kochi-based designer, Sharmila Nair, launched 
a saree collection called Mazhavil and dedicated it to the transgender community. In addition to that, 
she decided to break convention and roped in two trans-women, Maya Menon and Gowri Savithri, to 
model for the collection as well.
15
 
b. Transgender School- In December 2016,  India's first school for transgenders was   
inaugurated at Kochi. Named Sahaj International School, the institution will admit ten students, aged 
25-30, and help them prepare for secondary and senior secondary examinations. They will also be 
taught some skills. Out of the ten seats, one is reserved for transmen and one for the disabled. So far, 
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six candidates have been enrolled, all of them women. The school, the first of its kind in the country, 
is headed by transgender activist Vijayraja Mallika. The teachers are transgenders too.
16
 
c. Transgender Sports Meet-In April 2017, Kerala hosted India’s first ever athletic meet for 
transgenders.  At least 130 athletes belonging to the third sex participated in the event that was well 
appreciated by a good crowd of onlookers at the central stadium at the heart of the state capital.
17
 
d. Kochi metro rail transgender employees- In May 2017, Kochi Metro employed 23 
transgenders to push for the welfare of the marginalized and neglected community. They were 
deployed in different sections, including housekeeping and ticket counters based on their 
qualifications. This is for the first time a government-owned company in the state is providing bulk 
employment to members of the third gender.
18
   
  e.  MNC employing trans woman—In May 2017, Zara Sheika became the first trans woman 
to get a job in an MNC when UST Global broke convention and became the first MNC firm to 
employ a trans woman.
19
 
f. Beauty pageant for trans-women- On 16
th
 June 2017, ‘Dhwayah Arts and Cultural 
society’ organized the first ever transgender beauty pageant in the state.   It was like any other beauty 
pageant with participants going through auditions and grooming sessions. More than 40 trans-women 
took part, out of which 15 participants made it to the final. From politicians to film personalities, 
everyone attended the event and proved that the country has a lot to learn from Kerala.  
20
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g. Magazine Cover page- A Malayalam Magazine ‘Vanitha’, the leading women’s magazine 
took a bold step and featured a trans woman on their cover. Not just that, they also did a full-fledged 
story on the model, Deepthi, and her transformation from a man to a woman.
21
 
h. Trans woman: lead role in Malayalam movie- Usually the transgender community will 
be given side roles in movies,   but in July 2017, a trans woman Anjali Ameer was cast in a lead role 
in a South Indian film.  The film titled Peranbu, stars superstar Mammootty in the lead role and is 




University of Kerala Policy for Transgender Students 
 University of Kerala has formulated a policy in 2016 to help students belonging to the 
Transgender community to pursue their education without any social discrimination. Objectives of 
the Policy  include  identifying transgender students in educational institutions under University of 
Kerala, protecting the identity and self respect of Transgender students, providing transgender 
students with proper educational ambience and thus help them to gain confidence, acceptance, and 
acknowledgement in society, providing them with support systems to bring them into the mainstream 
societal framework and to provide adequate platforms for their overall development,  providing 
ample opportunities for their education and employment, sensitizing the teaching, non-teaching staff 
and student community in all educational institutions so that there is no discrimination and that the 
TGs are treated as normal citizens with self-respect and dignity, ensuring the removal of impediments 
existing in the society against transgenders from pursuing higher education, ensuring penal action 
against persons who discriminate, harass, deny or violate the special rights given to the TGs, 
establishing proper mechanism and its effective implementation to address the issues of violence and 
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Conclusion  
  Being the largest democracy in the world, we believe that in India, each and every citizen 
has equal rights. Part III of our Constitution guarantees us these Fundamental Rights, regardless of 
caste, creed, sex, class etc.  There are roughly three million Indian citizens who identify themselves 
as transgender. The Preamble of the Constitution assures the ‘dignity of the individual’ and 
transgenders are as dignified as any other citizen of India.  After the NALSA verdict, India became 
the first country in the world to legally recognize transgender humans as a third sex, showing the 
world that transgender populations of other countries can also fight for their rights. 
 Kerala has been at the forefront of Transgender rights movement in India and was one of the 
first to introduce welfare policy for the group in 2015. In 2016, the State government followed this up 
with introduction of free Sex Reassignment Surgery (SRS) in government hospitals and budgetary 
allocation for the same was also being made. Kannur, a Northern District, in 2016 allocated a part of 
its budget towards the employment and skill training programmess for transgender people in Kerala.  
Thiruvanathapuram MP, Shashi Tharoor, is one of the strong proponents of LGBT rights and 
introduced a private member's bill twice in the Lok Sabha for repulsion of Section 377 that 
criminalizes sexual activity 'against the order of the nature'. In 2016, President Pranab Mukherjee also 
opened a 'Gender Park' in Kozhikode aimed at researching for policy with regards to the LGBT 
community and its empowerment. The State Government has mooted several pilot initiatives to 
empower the group through this mechanism and is one of the first of its kind in India. 
  Even though the Centre and the State governments are making many efforts in the form of 
legislations or executive policies, there are still discriminations being faced by these transgenders.   
More awareness among the people about gender is urgent need of the hour to eliminate this 
discrimination, as majority of the Indian population still see these transgender people as abnormal 
human beings. Information about the tansgender community can be made part of the curriculum even 
from the school level itself.  Students should be made aware that transgenders are born in that way 
and this is not because of any fault on their part, and it is the responsibility of the society to support 
this marginalized group. More schools can be opened for them having hostel facilities so that they 
can feel themselves as human beings there and can enjoy the personal liberty and freedoms 
guaranteed under the Constitution. 
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